If equipment with defects affecting
safety is located in a normal work area,
fully capable of being operated, that
constitutes 'use1.  Here, at the time
of the inspection, the mobile was parked
in a usual location, right next to the
area where railroad cars - which the mobile
is used to move - are loaded.  It was neither
rendered inoperable nor in the repair shop.
To preclude citation because of "non-use"
when equipment in such condition is
parked in a primary working area could
allow operators easily to use unsafe
equipment yet escape citation merely by
shutting it down when an inspector arrives.

Although on the facts of this case, we are not dealing with
equipment "defects," the construction of the term "use" is
pertinent in the context of nonpermissible equipment.

In Solar Fuel Company, supra, the Commission interpreted
the application of section 75.503, which requires a mine
operator to maintain in permissible condition electric face
equipment which is taken into or used inby the last open crosscut
The Commission reversed the Judge' s ruling that the "intent11
to take such equipment is not controlling, and that in order
to establish a violation it must be shown that an operator
did not maintain in permissible condition equipment which
was taken into or used inby the last open crosscut.  In
reversing, the Commission emphasized the fact that the require-
ments for maintaining such equipment "permissible" is to
assure that mine fires or explosions do not occur.  Thus,
the Commission reasoned that the emphasis "is not where
equipment is located at the time of inspection, but simply
whether it is equipment which is taken or used inby."  The
Commission then concluded that section 75.503 applies not
only to equipment which has been taken inby the last open
crosscut when inspected, but also to equipment which is
intended to be or is habitually taken or used inbyf even if
it is inspected while located outby.

The term "face equipment" is defined at pg. 407 of
the Mining Dictionary as "mobile or portable mining machinery
having electric motors or accessory equipment normally
installed or operated inby the last open crosscut in an entry
or a room."  In this case, the electric pump, powered by a
motor and the switchbox in question, fits the definition
of electric face equipment, and the parties concede that
it is the type of equipment covered by the cited standard.

583(c)(1) is applicable in
